instruments are trying to develop housing rights, Member States continue
to disregard them. International and European institutions must be tougher
with those States that do not respect their obligations. This chapter also
presents several recent developments relating to the implementation of
the right to housing for undocumented migrants and the criminalisation
of homeless people in Europe. Lastly, we look at the vital role of strategic
litigation against austerity measures in holding Member States and EU
institutions accountable for the failure to enforce social rights.

as discrimination based on administrative status are also
common. As has been said in other parts of this report, a
wider section of the population than before are being affected by the problem

from the harsh reality of people sleeping rough to

his year saw a widening gap between the housing rights
guaranteed by international and European legal texts
and the reality as experienced at national and local level.

Add.2

Report of the Special
Rapporteur on adequate
housing as a component
of the right to an
adequate standard of
living. Mission to
Portugal: http://ap.ohchr.
org/documents/dpage_e.

Report on the right to
housing for persons
with disabilities:
http://ap.ohchr.org/
documents/dpage_e.
aspx?si=A/72/128

of housing: http://
ap.ohchr.org/documents/
dpage_e.aspx?si=A/

The Shift: from housing
as a commodity to
housing as home and a
human right: http://www.
housingrightswatch.
org/news/shift-housingcommodity-housinghome-and-human-right

Report on homelessness
and adequate housing:
http://ap.ohchr.org/
documents/dpage_e.

UN International
Standards: http://
www.ohchr.org/EN/
Issues/Housing/Pages/
InternationalStandards.
aspx

housing4, exploring its detrimental impact on
human rights and on the right to housing. She
called for governments to ensure markets serve

launched a worldwide campaign called Make
the Shift3. "The Shift" calls for us to see housing
as a human right and a social good, rather than
zation of housing and condemns forced evictions
and displacement without alternative housing.

housing as a component of the right to an adequate standard of living, she called for States to
commit to eradicating homelessness by 2030, in
line with the Sustainable Development Goals .

The Special Rapporteur has been a constant
reminder to States of their international obligations in relation to the right to housing. Concerned by the gap between current standards
regarding the right to housing and the reality,
the Special Rapporteur focuses on concrete
obligations that can be implemented, including
measuring progress, and that are useful for those
advocating for housing rights on the ground.

and how can they do better. Apart from her reports,
she also makes visits which could potentially
have an impact in advancing housing rights in
Europe, e.g. her recent mission to Portugal, which
she has visited as part of her mandate.

Her reports are useful for civil society organisations advocating for housing rights, setting out

In committing to the Sustainable Development
Goals, governments worldwide undertook to
ensure access to adequate, secure and affordable
housing for all by 2030. To meet this ambitious
pledge, governments will have to design housing
strategies based on human rights. The Special
Rapporteur's next report will focus precisely on
human rights-based housing strategies and she
will provide guidance on how to design and implement them in an effective way. Considering the
scale and depth of homelessness and inadequate
housing, it is no longer reasonable for governments to treat these realities as simple policy
failures.

The Special Rapporteur calls for special attention
to be paid to the most vulnerable populations, e.g.
in her report on the right to housing of persons
with disabilities . Persons with disabilities are
commonly homeless and subjected to cruel and
inhuman treatment. They may endure isolation,
stigmatisation and discrimination in all aspects of
housing, including access, design, policy development and implementation. Her report concludes
with recommendations to States, including the
prioritisation and recognition in domestic law
for people with disabilities’ right to housing to be
respected as far as resources allow.

for the Protection
of Human Rights
and Fundamental
Freedoms: http://
www.echr.coe.

monitoring group
created: http://
observatoridesc.org/en/
monitoring-group-escrcommitte-decisionagainst-spain-created

aspx?symbolno=E/

Spain, 20 June 2017:
http://tbinternet.
ohchr.org/_layouts/
treatybodyexternal/

=en

aspx

http://tbinternet.ohchr.
org/_layouts/
treatybody

http://www.
ohchr.org/EN/
ProfessionalInterest/

Housing-Strategy.pdf

Housing Strategy:
https://www.
placetocallhome.ca/

the system
of individual complaints that introduced the
Optional Protocol to the International Covenant
on Economic, Social and Cultural Rights. In a

All States party to the International Covenant
on Economic, Social and Cultural Rights
(ICESCR) are obliged to submit regular reports
to the Committee on how these rights are being
implemented. The Committee examines each
report and addresses its concerns and recommendations to the relevant State. This year, for
example, in the Concluding observations on the
sixth periodic report of the Netherlands the UN
Committee urged this country to investigate the
root causes of homelessness and recommended
that they take all necessary measures including
securing affordable social housing in particular
for marginalised and disadvantaged people, and
allocate appropriate funds to local authorities.
The participation of civil society in this process
is particularly relevant. A similar report by Dutch
NGOs

supply of social housing stock.

The Special Rapporteur welcome d
Canada’s decision to recognise the right to
housing in a new national housing strategy . This strategy is ambitious in scope,
with significant resources committed
to it over a ten-year period, providing a
broad range of programmes. It recognises
the continuum of housing disadvantage
while focusing on particularly vulnerable
groups, and aims to address issues including homelessness, housing affordability,

Although not explicitly included in the European
Convention for the Protection of Human Rights
and Fundamental Freedoms , the right to housing is enshrined in numerous existing articles

going through a severe economic crisis with high
levels of unemployment at that time, which ended
up affecting the family. They were evicted without
being offered adequate alternative accommodation. The Committee ruled that Spain had violated
the right to housing. It recognises the onus on the
State to protect the right to adequate housing, and
this applies equally to tenants. The Committee
urged Spain to take all necessary measures to
help the family obtain adequate housing as well
as paying compensation. Spain was also asked to
implement a comprehensive plan to guarantee
the right to adequate housing for people with low
incomes. A civil society monitoring group has
been created to make sure the Spanish State complies with international obligations and responds
to the Committee. The objective of this monitoring
group is informative, to disseminate the content
of the decision, but also to condemn any violation
of human rights, and to urge the authorities to pay
heed to the recommendations put forward by the
United Nations.

recent decision, M.B.D. and others v. Spain , M.B.
and N.B. and their children were evicted from the

http://www.
housingrightswatch.
org/news/collectivecomplaint-ireland-hasfailed-provide-adequatehousing-conditions-localauthority

Press conference

v. Ireland (No. 110/2014)
http://hudoc.esc.coe.
int/eng?i=cc-110-2014dmerits-en

International Federation

Mechanism: https://www.
coe.int/en/web/turineuropean-social-charter/
collective-complaintsprocedure

The European Social
https://www.
coe.int/en/web/turineuropean-social-charter/
charter-texts

Ascending=0

http://www.oireachtas.

Keeping People in Their

19841/06) [06/03/2017]
http://hudoc.echr.coe.int/
eng?i=001-167089

v. France (App. no
27013/07) [17.10.2013]:
http://hudoc.echr.coe.int/
eng?i=001-126910

25446/06) [24.04.2012]
http://hudoc.echr.coe.int/
eng?i=001-110449

was

or county registrars to carry out a
proportionality
assessment
in
home
repossession and eviction cases. Most of the
content is based on ECHR and EU case law. The
idea is to make repossessions without proper
alternative accommodation for vulnerable
people impossible on the basis of this
proportionality analysis.

A "Keeping People in Their Homes Bill"

In the Yordanova and Others v. Bulgaria and
Winterstein and Others v. France the ECHR
ruled that particular attention had to be paid to
the consequences of evicting members of the
Roma community from their homes and the risk
of homelessness, having regard to how long the
parties, their families, and the communities they
had formed had been living there.

the right to housing. The ECHR has established,
for instance, that any person at risk of losing one’s
home should be able to have the proportionality
and reasonableness of the measure determined
by an independent tribunal in light of the relevant
principles under of the European Convention of

The European Court of Human Rights has created

of torture or inhuman or degrading treatment,
the right to respect for private and family life, to
mention but a few.

However powerful the content of a collective
complaint, for it to have an impact in changing
policy, it needs to go hand in hand with political
activism to convince the government to take
steps to change the situation. Activists must
follow closely how the government reacts and
continue to put pressure on so that adequate
resources and policies are put in place.

T

on the European Union
initiative to establish a
European Pillar
of Social Rights,
https://
rm.coe.int/16806dd0bc

Secretary General of

http://www.
housingrightswatch.
org/content/whatfuture-housing-rightspotential-europeanpillar-social-rights

University of Antwerp,
Faculty of Law.
September 2017.

The European Pillar
of Social Rights
https://ec.europa.
eu/commission/
priorities/deeperand-fairer-economicand-monetary-union/
european-pillar-socialrights_en

Fundamental Rights of
the European Union:
http://eur-lex.europa.
eu/legal-content/EN/
TXT/HTML/?uri=

https://
www.coe.int/en/web/
conventions/full-list/-/
conventions/treaty/158/
signatures?p_

Additional Protocol to
the European Social

The European Pillar of Social Rights , a recent
EU policy instrument, gives us hope of a positive change in relation to social rights in Europe.
The Pillar is a major initiative by the European
Commission and will provide the framework for
EU social policy in years to come. After a process

.

The European Union has not yet ratified the
European Convention on Human Rights or the
Revised Social Charter. However, the Charter of
Fundamental Rights of the European Union
(CFREU) is part of EU legal rules and many articles
of the EU Charter echo similar ones in the Council
of Europe treaties. The preamble to the Charter
includes a reminder that the rights included are
not new but

Charter and the Optional Protocol.

the Deputy Prime Minister several Spanish NGOs
(such as Caritas Española, ATD Cuarto Mundo, la
Plataforma del Tercer Sector and EAPN Spain)

Protocol remains low so NGOs are campaigning
In Spain, for

."
Many European stakeholders believe that the
provisions of the European Social Charter should
be formally incorporated into the European Pillar
of Social Rights as a common benchmark.

The Secretary General of the Council of Europe
believes that the Pillar is an opportunity. However,
he expressed concerns that "

invited to adopt measures to support universal
access to accommodation .

Although the Commission’s initiative was welcomed, a point of concern was that of the legal
nature of the principles. The principles and
rights enshrined in the Pillar are not directly
enforceable and non-binding. They need to be
translated into concerted action and legislation.

This provision makes use of Article 34.3 of the
Charter of Fundamental Rights of the European
Union which recognises the right to social and
housing assistance to ensure a decent existence

c. Adequate shelter and services shall be provided to the homeless in order to promote
their social inclusion.

b. Vulnerable people have the right to appropriate assistance and protection against
forced eviction.

housing and assistance for the homeless
a. Access to social housing or housing assistance of good quality shall be provided for
those in need.

non-binding declaration includes twenty major

the European Pillar of Social Rights at the social

You can read more about this in the UK
Country Close-up in Chapter 2.

Rights Network and Praxis brought a complaint before the European Commission
against the UK Government legislation.
These advocacy organisations believe that
interpreting sleeping rough as a form of
abuse of the right to residence contravenes
EEA rules. This needs to be condemned
at EU level to prevent measures targeting
destitute mobile EU citizens being adopted
by other EU Member States.

The United Kingdom adopted legislation
that made sleeping rough a sufficient
reason to forcibly deport EU citizens and
their family members on the basis that
they are "an abuse" of the right to residence.

"

complaint-feantsa-vnetherlands-862012

FEANTSA v the
Netherlands: http://
housingrightswatch.org/

The Netherlands adopted the use of the local
connection or legal residence to refuse access to
accommodation, which has been questioned by
different decisions of the European Committee
of Social Rights such as the Collective Complaint
FEANTSA v the Netherlands . Municipalities

Government announced the introduction of a
mechanism whereby mobile teams led by law
enforcement have access to emergency accommodation services to check the administrative
status of migrants and act. Such decisions go
against the values and mission of the homelessness sector and, for this reason, a coalition of
NGOs led by FEANTSA addressed a letter to the
European Commissioner for Migration, Home
Affairs and Citizenship, Dimitris Avramopoulos.

In many countries, large parts of the homeless
population are migrants. In France in particular, shelter and accommodation providers are
facing growing pressure from the authorities
to participate in deportation procedures. The
unconditional right to accommodation is being

It is the EU States’ duty to promote and protect
the human rights of migrants. Whereas EU states
must provide minimum reception conditions for
asylum seekers, migrants in transit risk a range
of human rights violations and do not receive the
same protection.

People on the move, irrespective of whether they
are refugees, asylum-seekers, or migrants, are
particularly vulnerable to a range of human rights
violations, including violations of the right to
adequate housing.

."

Begging bans are gaining credence amongst
policy makers as a convenient way to "solve" the
problems associated with homelessness and poverty. Most homeless people do not beg for money,

However, cities, regions and countries across
Europe continue to use the criminal and administrative justice systems to minimise the visibility
of people experiencing homelessness in public
spaces. Governments continue to establish formal
and informal measures and enforce policies to
limit where homeless people can congregate,
often punishing those who try to earn a living in
public spaces.

that called for measures to
", to "
" and for "

" and The New Urban Agenda, approved at

national level have given the impression that
things are changing in this area. We are referring to the UN resolution adopted by the Human
Rights Council
call for states "

indicated in their policies criteria on which
eligibility for emergency accommodation is
based. In the Collective Complaint, the European
Committee of Social Rights ruled that there could
be no restrictions on access to emergency social
services (no criteria requiring local connection or
residence permits).

Rights: http://www.
housingrightswatch.org/
fr/billofrights

Avvocato di Strada: http://
www.avvocatodistrada.
it/non-si-multa-chiedelelemosina-presidentedella-repubblica-accogliericorso-straordinarioavvocato-strada/

Nottingham anti-begging
posters banned by
advertising authority:
http://www.bbc.com/
news/uk-englandnottinghamshire37488612

Liberty: https://www.
liberty-human-rights.
org.uk/campaigning/
public-space-protectionorders-0

Public Protection

"Lykkelandet":
http://forskning.no/
innvandring-omforskning-samfunnkriminalitet/2017/04/
fafo-forsker-tigging-ikkeorganisert-av-bakmennselv-om

reference=E-2017-

the European Parliament:
http://www.europarl.
europa.eu/sides/get

di Strada .

Republic following a complaint made by Avvocato

pal ordinance punishing begging was withdrawn
by the Council of State and the President of the

ers published by a council were banned by the
Advertising Standards Authority (ASA) for "reinforcing negative stereotypes" . In Italy a munici-

the increasing use of Public Space Protection
Orders . In Nottingham (UK), anti-begging post-

Other worrying developments in relation to criminalisation are happening around Europe. In the
United Kingdom there is growing debate about

able group that EU seek to protect.

condemned by European law, but also because it
indirectly targets the Roma population, a vulner-

should therefore react to these discriminations
in relation to wealth, not only because this is

ging. Such laws are spreading, the Commission

promote the rights of the Roma. In Sweden there
is growing public debate on a proposal to ban beg-

criminals. A human rights platform was set up to

situation worsened in Norway after a documentary depicted the Roma as organised begging

Although these laws target all kinds of begging,
it can constitute indirect discrimination by disproportionately affecting Roma people. The local

Parliament condemns Denmark which has
enacted a law against all types of begging, following on from similar laws in Greece and Romania.

A Written Question before the European

public space by people considered "undesirable"
by policy makers and business owners.

order and measures that criminalise the use of

behaviour measures that can be used to punish

homelessness has been solved. Begging bans are

people out of public spaces and to claim that

agencies, policy makers and others to push poor

lessness opens the door for law enforcement

homelessness and poverty. Criminalising home-

however, so making it illegal to beg criminalises

commitment to human rights. The main goal is
to facilitate public debate and emphasise the role
of cities in tackling homelessness and upholding
human rights at local level. In France, the Abbé
Pierre Foundation has launched the "
" campaign to mobilise citizens in condemning anti-homeless architecture. In many
European countries, defenders of housing rights
are increasingly mobilised around the issue of
criminalisation.

Against this backdrop, FEANTSA and Foundation
Abbé Pierre have launched a Europe-wide campaign to encourage cities to recognise the rights
of homeless people. The Homeless Bill of Rights
targets cities and includes basic entitlements
drawn from European and international human

The fact is that penalisation strategies can push
homeless people further into poverty and social
exclusion. Rather than punishing people, local
authorities should encourage homeless people to
claim their rights. Governments must ensure the
right to adequate housing and a decent standard
of living for all citizens. Public funding should be
used to assist and protect households, not to carry
out costly penalisation measures.

-dausterite-en-europe21-et-22-septembre
-2017/

http://arc-strategiclitigation.ulb.ac.be/en/
2017/07/04/colloquelausterite-en-procesmobilisations-

of Europe: https://rm.coe.
int/the-impact-of-theeconomic-crisis-andausterity-measures-onhuman-righ/16806f2030

. Feasibility Study
adopted by the Steering

en.pdf

Austerity measures
and economic, social
and cultural rights:
http://www.ohchr.

In Europe, both the European Court of Human
Rights (ECHR) as well as the European Committee
of Social Rights (ECSR) had to address austerity
measures and other responses to the crisis in their

The United Nations Office of the High
Commissioner for Human Rights published
"
"
terity measures in order to ensure compliance

quality and other systemic weaknesses. The bank
bailouts and widespread imposition of austerity
measures that followed the crisis reduced government expenditures on human rights, development and social welfare when and where they
were most needed.

The financial crisis has disproportionately
impacted the rights of citizens, especially women,
children, and vulnerable and marginalised persons. States have largely failed to address the

http://curia.europa.

https://
ec.europa.eu/info/law/
law-topic/consumers/
consumer-contracts-law/
unfair-contract-termsdirective_en

austerity policies.

The case of Spain was a paradigmatic shift with
regard to the housing crisis. Many mortgage
foreclosure cases have been brought up before the
Spanish courts, and judges have used preliminary
rulings before the European Court of Justice to
determine whether national mortgage law was

cross-border movement in relation to the practice
of strategic litigation. The event focused primarily

" . The wider research project explores the

Legal mobilisations against austerity policies
in Europe have tried to hold Member States and
EU institutions accountable for the failure to
enforce social rights. Although some progress
has been made, legal stakeholders recognise the
restrictions the courts face in shaping policy.
Experts from academia and the voluntary sector
discussed this at a conference held in Brussels

decisions. The ECHR has handed down numerous
judgments where the economic factor can be
discerned. It grants wide discretionary powers
to States when introducing austerity measures,
but the Committee of Ministers of the Council
of Europe has drawn on several general principles which are used by the Court when applying
and interpreting the Convention as mentioned
", "
", "
", "
" or "
."

A critical issue is access to the courts. Often, the
more vulnerable people, i.e. homeless people,
cannot access the courts. There is a need for

Legal mobilisations did not start with the crisis.
There has been a wide range of case law in previous periods including case law emerging from
the global south that can be used in severely
resource-poor contexts. Austerity is a global problem and having a narrow regional focus fails to
capture the real impact of the global economic
recession. Legal mobilisations have not been able
to stop austerity measures, and some questioned
whether it was worth squandering so much talent
and resources that could be used to sustain the
activist political movement.

mortgage foreclosures, forced evictions and abusive lending practices, and for the right to housing
for all. Some of their legal strategies include a
mass dissemination of judicial decisions on foreclosures procedures.

But the legal struggle could not have had the same
momentum without the support of a social movement, the PAH (
) which has brought together thousands
of victims of evictions/mortgage foreclosures

in line with EU consumer law. The European
Court of Justice in the Aziz case ruling on March
forced Spanish authorities to change the
foreclosure system. The Spanish foreclosure legal
system did not allow consumers to oppose abusive clauses within the procedure, and it should,
on the contrary, allow judges to analyse abusive
clauses and rule according to EU Directive 13/93
of Unfair Terms in Consumers Contracts. In the
case of residential mortgages, unfair terms are
forbidden, and should therefore be eliminated
from contracts.

Furthermore, key players such as the IMF and the
ECB have a relative "immunity" which reduces the
impact of strategic litigation. The role of the ECB
in austerity agreements with States as well as its
instructions to national central banks regarding
repossessions have a clear impact on housing
rights. We need to ensure that all EU institutions,
including the ECB, comply with their human
rights obligations

professionals, judges and lawyers to receive more
training on international and European obligations and how they can be applied at national
and local level.

