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The Right to Housing has long been integrated into the French legal system, though it shows a surprising and ongoing lack of impact in terms of rights available to individuals. This right is still not “justiciable” in the sense that one still cannot take legal action against a public authority for failing to fulfill  its obligation to provide a housing solution. Housing is treated differently to  social security, which attracts other important rights.

The Right to Housing was introduced into French law by international texts 
. The United Nations Universal Declaration of Human Rights (1948), (integrated into the preamble of the French Constitution), states that housing is a condition for exercising the right to sufficient right to a standard of living adequate for health and well-being (art. 25).  The International Covenant on Economic, Social and Cultural Rights of 1966, also refers specifically to housing rights (art. 11). Other texts from the United Nations are also indirectly related to the right to housing, including the Convention on the Rights of the Child (1989), Convention Relating to the Status of Refugees (1951), international Convention on the Protection of the Rights of All Migrant Workers and Members of their Families (1990), etc
.
As far as the European Union is concerned, The European Charter on Fundamental Rights also provides a right to social and housing assistance (art.  34). Some other texts from the EU have an impact on the progression of the Right to Housing (Race equality directive, consumer protection directives, social inclusion action plans, etc.).
At the level of the Council of Europe, the European Convention on Fundamental Rights and Freedoms provides recourse to appeal against inhuman and degrading treatment (art. 3), the respect for private and family life (art.  8), the prohibition of discrimination (art. 14) etc. Case law has progressively established the links between these articles and the Right to Housing. The Social Charter (1961, revised in 1996) states that the State has to guarantee housing for people with disabilities (art. 15), and for migrant workers (art. 16). The revised Charter of 1996 places an obligation on signatory States to guarantee the right to protection against poverty and social exclusion (art.  30), and to ensure the effective exercise of the right to housing (art.  31).
In parallel to these international texts, the Right to Housing is established in several French national laws: laws established in1982 and 1989 on rental procedures, and a law passed in 1990 on housing for disadvantaged people. The "Conseil Constitutionnel", the highest French jurisdiction, recognised in 1996 that the right to housing was "an objective with a constitutional value". Article One of the law against all forms of exclusions of 1998, states that right to housing is a fundamental right, that is to say a prerequisite condition to live in equal dignity among all human beings. This law invites every actor of society to contribute to ensuring this right.

Despite this reference to the notion of fundamental right, the French interpretation of the Right to Housing has remained very close to a programmatic approach which binds the State and public authorities only to the development and implementation of social policies, rather than to the legal protection of individuals. This is essentially due to certain reticence justified by political, even cultural motives; these stem from the idealised conception of the absolute right to property ownership
 held up in detriment of the right to housing, whereas nothing actually prevents the two notions from coexisting. 

Indeed, as pointed out by the Haut Comité au Logement des Personnes Défavorisés (High Commission on Housing for Disadvantaged People) in its reports from 2002 and 2003, the absence of a “justiciable” right to housing clearly defines the responsibilities of public authorities, and continues to perpetuate existing flawed housing policies, biased by each of the numerous actors in the long chain of the whole decision-making process.

Since the publication of these reports the debate on the justiciability of the right to housing has moved to the heart of the discussion of our national housing policies, to such an extent that the French Prime Minister publicly stated during Spring 2004 that he was in favour of such a justiciable Right to Housing. This position represents a step forward from a symbolic and political point of view. However it would require further judicial and procedural innovation at the international level in order to better establish the right to housing.
In 1996, the Social Charter from the Council of Europe was revised, including a new Article 31, which sets out the responsibilities of the signatory States in the application of the Right to Housing.

" With a view to ensuring the effective exercise of the right to housing, the Parties undertake to take measures designed:

i. to promote access to housing of an adequate standard;

ii. to prevent and reduce homelessness with a view to its gradual elimination;

iii. to make the price of housing accessible to those without adequate resources.

This Article 31 is strengthened by an interpretation of the European Committee on Social Rights of the Council of Europe, which provides a more detailed definition of this Right to Housing 
. The Committee also takes up the task of evaluating how the signatory States carry out their obligations through monitoring of legal instruments, budgets, administrative measures and most importantly, the results in the implementation. In 2002, France was subject to such a monitoring exercise on its application of Article 31.

By providing such a novel definition of the Right to Housing, based on an obligation to act and implying the systematic evaluation of a country’s entire range of housing policies, the Council of Europe has made a major contribution to this field.

As an international treaty ratified by France, the Revised Social Charter may be invoked in local jurisdictions, along with the definitions and evaluations of responsibilities determined by the European Committee on Social Rights. As the State is the ratifying party, it can be brought to court in relation to its duties, for instance for failing to provide a solid framework for local policies in order to work towards effectively implementing the Right to Housing. 

Furthermore, the Council of Europe has also established a legal procedure entitled the "collective complaint", which seeks to enforce the implementation of specific articles of the Charter by one or several signatory States. The European Committee on Social Rights and the Council of European Ministers, according to a somewhat contradictory procedure, examines the collective complaint. France has already been called to answer its failure to provide adequate care for autistic children; Greece for the treatment of the Roma minority; and Italy is now the subject of a Collective Complaint for the same reason, on the basis of article 31.

The strength of the Revised Social Charter is that it promotes both a programmatic approach (definition of public policies) and an approach grounded in justiciability, as there is a procedure for individual complaints to denounce a failure by its signatory States to comply. 
At the same time, the evaluations from the European Committee on Social Rights introduce a comparative dimension that puts pressure on the States to progress on the implementation of the articles they ratified, highlighting elements of comparison on similar obligations as arguments that can possibly be used in a local court.

From the point of view of legal doctrine and procedure, the Revised Social Charter represents a significant reference that must be given more attention and used more widely, in the same ways as other international legal instruments that protect the individual’s right to equal dignity rather than ensuring arbitrary provision of social services.

Indeed, in order to ensure effectiveness, the Right to Housing should induce the duty to provide housing and to provide judicial channels to appeal. Thus, a better implementation of international legal texts can only represent a positive step forward. For this purpose, the establishment at the national level of an authority responsible for these implementations –with the State guaranteeing the required resources and means-, an emergency judicial procedure for individual appeals, and a duty to perform (for instance to provide adequate housing) that would provide a concrete solution. Scotland has showed a good example by introducing in 2003 a law that ensures a justiciable and enforceable right to housing. There is no serious reason that should prevent France from doing the same.

� Legally speaking, given that France is a monist state, duly ratified international treaties, upon their publication, have a superior authority than national laws (according to article 55 of the Constitution).


� To learn more about all the international legal instruments mentioning the Right to Housing (including case laws), please consult “The Right to Housing within the Iinternational and European Human Rights Instruments”  by Dr. Padraïc Kenna, available on FEANTSA’s website:  www.feantsa.org


� Article 544 of the French Civil Code : “Property is the right of enjoying and disposing of things in the most absolute manner, provided they are not used in a way prohibited by the laws or statutes.”


� Information on the Council of Europe and jurisprudences in Europe are available at: http://www.coe.int





